SUBMISSION ON REVIEW OF THE IMMIGRATION ACT 1987 (DRAFT)

This submission supports many of the objections and concerns raised in the submissions of the Human Rights Commission and the Human Rights Foundation.  

GENERAL CONCERNS

1. Lack of specific definitions of the new ‘threats’ to New Zealand security

The proposals containing the most extreme attacks on individual rights and natural justice, are justified within the paper with reference to undefined “security concerns”.  The fact that the security concerns have not been quantified nor even identified means that there is no possible analytical framework that can demonstrate the need for these proposals, nor evaluate their future effectiveness should they become law. 

The lack of a robust problem definition can only lead to bad policy and unfair law.  In many cases, the proposals are a disproportionate response, punishing all comers in the hope of deterring an undefined threat.  There is no analysis of what the security threats to New Zealand are, nor evidence of their frequency, nor evidence showing how such proposed measures have been successful in deterring security threats in other countries.  On the contrary, the examples of international practice as imported from the UK or Australia have been met in those countries with sustained judicial challenge, procedural collapse, international embarrassment, and have contributed to increasing ill-will against the governments and security forces of those countries from within their own ‘migrant’ populations, sparking cycles of violence and community mistrust of varying levels.

2. Convenience at the expense of Fairness is neither Effective, nor ultimately Efficient
Many of the proposals in the discussion document that degrade individual rights and natural justice are not even justified in the paper by “security concerns” but by simple operational expediency.  The proposals prioritise what officials would perceive as efficient (or convenient) processes, at the expense of fairness to individuals, strong relationships of trust between government and refugee and migrant communities, and New Zealand’s international obligations.   The overall approach of these proposals is stated at [544] of the discussion paper: “This approach would clearly shift the weighting of immigration legislation from the individual’s interests to New Zealand’s interests.”  However, it is not in New Zealand’s interests to erode the rights of people who come into contact with its administrative systems.  

In practise, the expansion of these powers and restriction of individual rights and avenues for appeal will instil fear and mistrust into migrant communities, and will erode faith in the fairness and integrity of the immigration system.  There is a risk that cooperative relations between immigration officials and migrant communities may be damaged, contributing to poor settlement outcomes and weaker communities.  The costs of these deeper outcomes to the state are likely to outweigh the perceived ‘conveniences’ of reducing access to appeal and application information.

The proposals are also likely to discourage prospective migrants from making applications to come to NZ as there would be no certainty or guarantees of transparency in the immigration system, due to the potential use of classified information at all levels, and the potential decrease in independent oversight of decision-making.  The reputation of New Zealand as a good choice for work or education is quickly and easily damaged, as demonstrated by the rapid collapse of the Chinese international student market in response to perceptions of institutional, political and societal discrimination.

Furthermore, the uncertainty within the system has a strong chance of actually increasing corruption and stoking the ‘petitioner’ mentality for determined migrants – ie applicants inundating the Service with information out of confused desperation.  These risks would reduce any projected efficiency gains.

Altering law to decrease the workload of the Ministerial section is not only an inappropriate and disproportionate response that is best left to operational policy, but will also probably be ineffective.  As Ministerial appeal cannot be extinguished, there is still no convincing evidence that these measures will reduce the number of appeals to the Minister.  It is in the nature of applicants with the goal of remaining in the country to exhaust all options.  The more people who are not successful with their applications due to the restricted number of appeal avenues, the more people there will be to appeal to the Minister.

RESPONSES TO KEY QUESTIONS IN THE DISCUSSION PAPER

	SECTION 3 - PURPOSE AND PRINCIPLES

	3.1 What is the purpose of New Zealand's Immigration Legislation?

	Q1.Do you agree with the suggested purpose of New Zealand's immigration legislation?

Q2. Do you agree that New Zealand's immigration-related interests are those suggested?

Q3. Should a purpose statement be included in the legislation?


	Comment: The legislation should include a purpose statement ensuring the human rights of migrants, consistency with international Human Rights obligations and the Treaty of Waitangi, reference to the economic, social and cultural benefits of migration, and affirmation of the importance of settlement.



	3.2 What principles should underpin immigration legislation?

	Q1. Do you agree that the principles as outlined should underpin the development of our immigration legislation?


	Yes.

Comment: Despite the primary principle being ‘fairness’, there is a consistent imbalance towards expediency for officials at the expense of fairness to individuals.  This reduces the integrity of the entire document.

	3.3 What level of detail should be in the primary legislation? 



	Q1. Do you agree that the Immigration Act should be largely framework legislation with some prescription, particularly where this impacts on individual rights? 


	Comment: The Act should be framework legislation with limited prescription where individual rights are involved.  In places the proposed changes are excessively prescriptive in areas best handled by operational policy.




	SECTION 4 - THE VISA AND PERMIT SYSTEM


	4.1 Does the visa, permit and exemption system meet current and future needs?



	Q1. Should the single term 'visa' be used for all travel, entry and stay authorisation granted to non-citizens?


	

	Q2 Should the system continue to allow for exceptions to the standard requirement to have authorisation to travel to, enter and remain in New Zealand (e.g. through the equivalent of visa-free arrangements or permit exemptions)?


	Yes.

	4.2 Which of the current visa and permit exemptions should be re-examined?



	Q1 Are all the current permit exemptions justified?

	Yes. 

Comment: Advanced Passenger Screening (interdiction) could conflict with upholding the right of asylum-seekers to seek refuge, if the process is not transparent and observe the principles of natural justice.  Moreover, proposing to remove exemptions for the crew of docking vessels is not only impractical, but appears to be an attempt to deter ship-jumping asylum-seekers, which also contravenes the principles of the 1951 Geneva Convention on Refugees.




	SECTION 5 - DECISION-MAKING


	5.1 Who should make individual immigration decisions? 



	Q1. Should the power to make positive exceptions to residence policy be delegable to selected senior immigration officials?
	No. 

Comment: This will increase both unfairness within the process, and mistrust of the process. (Extended comment below)



	5.2 In which cases should potentially prejudicial information and reasons for decisions be given to immigration applicants?



	Q1. Should decisions-makers give potentially prejudicial information, and reasons for decisions, to: 1. Onshore applicants only, or 2. Onshore and offshore applicants?

	2. Onshore and offshore applicants. (Extended comment below)

	Q2. Do you agree that an applicant should be able to be declined on the basis of classified information without disclosing the classified information to the applicant?


	No. 

Comment: This is contrary to the principles of natural justice and the right to a fair hearing.  It also weakens the integrity of information used in decisionmaking, and trust in immigration systems.  

(Extended comment on use of classified information in decisionmaking at section 9)

	5.3 What additional tools are required for effective decision-making?

	Q1. Should legislation provide for decisions to be made electronically in the future?

	

	Q2. Should legislation enable some decisions to be made by third parties such as employers and education providers? 


	No. 
Comment: There is no system of accountability for non-governmental parties to make decisions that comply with human rights and administrative justice and fairness.  




Extended comments:

5.1 Q1.  

This proposal raises serious concerns.  The Department has failed to consider the dangers of the impact of personal bias and discrimination in frontline decisionmaking.  Even if we take on faith the proposals’ description of senior officials to be endowed with these new powers as having a deep and strategic knowledge of New Zealand’s immigration goals, long experience, non-discriminatory neutrality and good judgement on a par with that of a Minister accountable to Cabinet and the electorate, it is still the less senior frontline visa and permit officers who will be referring cases to the senior officials to consider for positive exceptions to policy.  There is significant risk of inconsistency and unfairness in this process.  The avenue to a positive exception is by ordainment of the Immigration Service rather than considering appeals by all individuals, and will therefore not be equitable or transparent.  Moreover, there are strong doubts that it will in fact reduce the number of appeals to the Minister once this avenue has been exhausted.  Clearly, the increase in appeals to the Minister is due to a greater awareness of migrant communities of their rights to avenues of appeal; there is no strong evidence that declined applicants will not continue to appeal to the full extent of their rights within the process.

5.2 Q1. 

Any information that impacts adversely on an application should be provided to any applicant to whom that information pertains.  This is in clear accordance with the administrative law principles of fairness and natural justice.  The clarity of these principles is why the Immigration Service currently provides PPI to offshore applicants as a matter of operational policy, despite this not being specifically provided for in the Act.  The discussion document’s reference to a ‘lack of clarity’ about whether PPI needs to be provided to offshore applicants, and the description of its proposal to withhold PPI from offshore applicants as being in accordance with the provisions of an entirely different Act (the Official Information Act), are entirely disingenuous.  The strong global reputation that New Zealand’s administrative system enjoys, rests on the fairness of its practises.  Reducing that level of fairness would be out of step with the stated aims of the Act to attract high quality and consistent levels of immigration.  

	SECTION 6 - EXCLUSION AND EXPULSION

	6.1 What legislative provisions are required for exclusion from entry to New Zealand?

	Q1 Do you agree that health and character grounds for exclusion should be included in legislation? 


	No.  

Comment: The inclusion of specific health provisions into the Act is particularly concerning if the legislation provides for families to be refused entry because of the health of dependents.

The proposal also does not provide assurances for the fair treatment of disabled people who otherwise meet immigration criteria, which may constitute discrimination in contravention with international and domestic human rights standards (Art 2 ICCPR and s.19 NZBoRA).  

With regard to ‘character’ grounds, the use of exclusion on the basis of “glorification” of terrorism is a nonspecific, debatable, and controversial term that is open to abuse. It raises significant questions of freedom of speech, including the freedom of New Zealanders to receive information, and could easily lead to discrimination on political grounds.  

(Extended comment below)

	6.2 What grounds and processes for expulsion should be established in legislation?

	Q1. Do you agree that expulsion provisions should be streamlined by extending automatic liability for expulsion from unlawful stay in New Zealand to all grounds for expulsion?  


	No.

Comment: The onus of rebutting an expulsion will most detrimental for those in most vulnerable situations who should in fact be most protected according to our international human rights obligations – refugees and trafficked persons. 

Moreover, this proposal eliminates the right of permanent residents to be initially granted an investigation and right of reply before the appropriateness of expulsion is assessed. Reducing the rights of settled permanent residents is not in line with the stated principle of building strong communities.  

(Extended comment below)



	Q2. Would a single word 'expulsion' help create more understandable legislation?


	Comment: There would still be a need to differentiate between expelling permanent residents, temporary residents, and illegal entrants, as different rights would be suspended in each category.


	Q3.  Under the preferred option, the Minister of Immigration would have a reduced role in making expulsion decisions. Do you agree with this approach? 


	No. 

Comment: The safeguard of Ministerial discretion is no safeguard for the individual if there is no right to appeal to the Minister.  This means that a case deserving discretionary intervention only will come to notice through a ‘trial by media’ requiring political response, which runs contrary to principles of administrative fairness and equal access to appeal for individuals.




Extended comments: 

6.1 Q1. 

Currently, grounds for exclusion in legislation include criminal convictions, previous deportations/removals, being a threat to public safety and involvement in terrorism.  Health and character requirements are already part of policy practise and guidelines, with a degree of flexibility and discretion available depending on circumstances.  Other policy provisions for exclusion are also currently in place.  A description of why these requirements and policies do not currently work as policy rather than legislation is not provided, and the argument for including generic health and character requirements and other exclusion criteria into legislation is not compellingly advanced in the discussion paper.  ‘Sending a stronger message’ is not a good enough reason, particularly as ‘threats’ to New Zealand’s security have not been quantitatively or even qualitatively outlined in the discussion document.  

Including health and character requirements into legislation also does not cohere with the aim of the Act being ‘framework legislation’ only.  Health and character provisions already exist in policy; current exceptions granted to policy (fairly common) would have to be made as exceptions to legislation, unfairly increasing the onus on applicants to bring their case. It is also a disproportional response to exclude all persons entering New Zealand, not just applicants for residency, by legislation referring to a required standard of health.

6.2 Q1. 

This proposal shows a disregard for the national status of permanent residents currently embodied by the differential treatment of permanent residents and temporary permit holders within the deportation/removal and appeals processes.  As the discussion paper states at [434], current differentiations are “made on the basis that a resident whose permit is revoked should have greater rights and interests in remaining in New Zealand than a temporary entrant…”  The proposal to reverse this assumption within expulsion proceedings reduces the value of permanent residency, and sends a destabilising message to settled migrant communities. 

	SECTION 7 - ACCESS TO REVIEW AND APPEAL

	7.1 What avenues of review or appeal should there be for decisions on temporary entry or residence? 

	Q1. Which residence applicants should have access to independent appeal?


	All of them.  

Comment: As noted in the discussion document, about one third of appeals to the Residence Review Board applications are consistently upheld, showing a significant degree of inadequate first instance decisionmaking within the Department.  There is no satisfactory argument in favour of internal over independent review, either with regard to fairness, efficiency or effectiveness.

(Extended comment below and in General Concerns section)



	Q2. Do you agree that, in the normal circumstances, a person should exhaust all formal avenues of appeal before making a request to the Minister of Immigration?
	Comment: managing Ministerial workload and correspondence is a matter for policy, not legislation.  The Minister currently does not consider appeals until all other avenues have been exhausted; communicating this to communities does not demand a legislative response.  This proposal runs contrary to the purpose of the Act as framework legislation.

	7.2 What avenues of review or appeal should there be for expulsion decisions?

	Q1 Do you agree that persons should only have one opportunity to contest liability for expulsion on the facts?


	No. 

Comment: Reducing avenues for appeal reduces fairness to the individual in favour of convenience for officials, which does not necessarily result in either efficient or effective processes.

(Extended comment below and in General Concerns section)



	Q2.  Should all persons liable for expulsion have access to an independent humanitarian appeal, or should it be restricted to residents and sponsored temporary entrants?

	All persons liable for expulsion should have access to an independent humanitarian appeal.  

Comment:

Restricting humanitarian appeal to applicants with sponsors is contrary to the purposes of having humanitarian appeals, and penalises those in the most dire humanitarian circumstances, such victims of trafficking, unaccompanied minors, or declined asylum-seekers who are at risk of ‘non-Convention’ violence.

(Extended comment below and in General Concerns section)



	Q3 Should persons who obtained residence through fraud be treated as residents or overstayers for establishing access to humanitarian appeals?


	 

	7.2.1 What test should an independent appeal authority apply when considering an appeal against expulsion?

	Q1. Do you agree that there should be a single humanitarian test against expulsion that asks: 1. Are there exceptional circumstances of a humanitarian nature, and 2. Is it contrary to the public interest to allow the person to remain? 


	No. 

Comment: Humanitarian appeals should not be required to show that the humanitarian need outweighs the public interest in expulsion.  The Canadian test as outlined in the discussion paper, should be applied.


Extended comments

7.1 Q1, 7.2 Q1 & 7.2 Q2

According to the discussion paper, delays of expulsion due to multiple avenues of appeal “generally decrease the justification for expelling the person due to humanitarian considerations and undermine New Zealand’s ability to regulate immigration.”  While the state has a right to regulate immigration, there has been no evidence presented in the discussion paper to quantify or describe the damage or negative impact on New Zealand society, its economy, or its cultural life caused by successful humanitarian appeals against expulsion.  

	SECTION 8 - THE INDEPENDENT APPEAL BODIES

	8.1 How should the independent appeal bodies be structured?

	Q1. Do you agree that there should be a single immigration and refugee appeals tribunal?


	

	Q2. In the case of appeals against expulsion, how should appeals on the facts and humanitarian appeals be heard? Separately or together?


	

	Q3. Do you have any views on the detail of the legislative provisions for the independent appeal authority/authorities?
	

	8.2 Which government department should service the immigration and refugee appeals bodies?

	Q1. Which government department should service the immigration and refugee appeals bodies?
	


	SECTION 9 - THE USE OF CLASSIFIED INFORMATION

	9.1 How should classified security information be used in immigration decision-making?

	Q1. Do you agree that the Minister of Immigration should be able to decline a temporary or residence application on the basis of a recommendation by the NZSIS on security grounds, with review provided by the Inspector-General of Intelligence and Security?


	No.

(Extended comment below)

	9.2 How should classified information, other than classified security information, be used in immigration decision-making?

	Q1. Do you support the proposal to allow the use of classified information from sources other than the NZSIS in immigration decision-making, with appeals to be heard by a judge of the independent immigration and refugee tribunal?


	No.

(Extended comment below)

	9.3 How should classified information (security or otherwise) be used in refugee/protection decision-making?

	Q1. Do you support the proposal to allow the use of classified information in refugee/protection determinations with appeals heard by a judge of the independent immigration and refugee tribunal?
	No.

(Extended comment below)


Extended comment 

9.1, 9.2, 9.3

This submission opposes all the proposals to use classified information against immigration and asylum applicants with no right of the applicants to respond to those allegations at first instance, nor directly at appeal level.  These proposals contravene the right to a fair hearing and the principles of administrative and natural justice, and would bring New Zealand’s immigration and asylum system into disrepute.  

Shifting the immigration and asylum system towards relying on secret evidence also bears significant practical risks for accurate decision-making, even though the intention of using classified information is to increase accuracy. Classified information cannot be openly challenged, which will always cast doubt on its accuracy and robustness.  The sources of classified information cannot always be assumed to be dependable.  Incentivising false and malicious informing is a real risk of these proposals.  Unchallenged use of intelligence gathered through unknown methods from governments hostile to the applicants is also extremely problematic.  There is a significant risk of these proposals breeding an internal culture of impunity and an external culture of malicious informing, damaging institutional credibility all round.  

The process of appointing a special security-cleared counsel to defend applicants against classified information, without revealing that information to the applicant, has been heavily criticised in the UK where it has been tested.  Verification and explanation of material have proved almost impossible, and special counsels have lost confidence in the integrity and workability of the process, resulting in high profile resignations.  

	SECTION 10 – COMPLIANCE AND ENFORCEMENT

	10.1 What powers do immigration officers need to monitor and enforce compliance with the Immigration Act?

10.1.1 What provisions should there be for requiring organisations to provide information to assist with an immigration investigation?

(DOL submission template collapses these two question areas)

	Q1. Should officers be able to require information to assist with investigations regarding those who: 1. have stayed in New Zealand beyond the expiry of their permit, or 2. are breaching permit conditions (such as working on a visitor permit), or 3. may have obtained their refugee status or permit through fraud or misrepresentation?


	No.

(Extended comment below)

	Q2. Do you agree with the proposal to extend the list of organisations (to broader industry groups) that may be required to provide information?


	No.

(Extended comment below)

	10.1.2 Should immigration and Customs officers have the power to temporarily detain a person pending the arrival of Police?

	Q1. Should delegated immigration and Customs officers be able to detain people liable for detention and/or arrest for immigration purposes until Police can become involved (for a maximum of four hours)?


	No.

(Extended comment below)

	10.1.3 Should immigration officers have the same powers of entry and search as Customs and Police have in the immigration context?

	Q1. Should the existing powers of entry and search that Police and Customs have in the immigration context be conferred on immigration officers?


	No.

(Extended comment below)


Extended comment:
10.1 & 10.1.1. Q1 & Q2

This submission opposes any further increases in the powers of immigration officials in the absence of rigorous judicial safeguards. 

10.1.2 Q1

No compelling case has been made for the delegation of police and customs powers to immigration officials.  The argument for the need for expanded powers of short-term detention is administratively unconvincing, and supported by anecdote, but no specific evidence or statistics.  It has been admitted by officials that the proposals are intended to cover the problem of a lack of available police, or simply to cover a few minutes of logistical disorganisation.  This is a laughable response to a perceived operational policy problem that should be responded to with policy and operational procedures, not legislation.  It is out of step with the purpose of the Act to stand as framework legislation.  There has also been no acknowledgement of the resources required and risks surrounding delegating police powers to immigration officials.  These include training requirements and comprehensive monitoring to prevent misuse of powers.  Explicit judicial safeguards would be necessary, including the right of review, bail, legal aid to access judicial supervision, and HRC jurisdiction to monitor increased powers.  

In practice: Assurances that the risk of misuse of expanded powers will be managed by intensive training of special ‘immigration detention’ officials highlights the fact that, as not all immigration officials will be ‘detention officers’, there is still the same potential for there occasionally being no official with powers to detain present at the right moment.  It seems far more appropriate to invest in better coordination between immigration officers and the police so the police do their job effectively, rather than training another tier of immigration officials to carry out police work.

10.1.3 Q1: 

The same issues apply as discussed in the extended comments to 10.1.2 Q1 above.  Additionally, it is noted that even the example given in the discussion paper at [702] is legally dubious and signals a lack of understanding of the rights of asylum seekers and the obligations of immigration officials: the power to search and enter would apparently come in handy when “immigration officers at a sea port are informed that a number of ship passengers are about to destroy their documentation and falsely claim asylum in New Zealand.”  An immigration officer could not know whether the passengers are ‘false’ or ‘genuine’ asylum seekers – these are conclusions that are borne out through refugee status determination, and to prevent or disrupt entry of persons on a border about to seek asylum is a contravention of New Zealand’s obligations under the Refugee Convention.  The example illustrates the negative assumptions that border control immigration officers have regarding asylum seekers, which would more than likely lead to misuse of those powers,  and risk New Zealand’s reputation for upholding its international humanitarian obligations.  

	SECTION 11 – THE USE OF BIOMETRICS

	11.1 Should immigration officers be able to require, use and store certain types of biometric information, and request the voluntary provision of other types of biometric information?

	Q1. Do you agree that the new legislation should create a two-tier power that enables immigration officers to: 1. require, use and store internationally-agreed standard types of biometric information, and 2. request the voluntary provision of other types of biometric information (as specified in regulations in each case)? 


	No. 

Comment: Delegating immigration officials to require use and store further categories of biometric information, or request DNA samples, from any person entering or remaining in New Zealand, as an intrusive and disproportionate response.  



	SECTION 12 – DETENTION

	12.1 What is the appropriate maximum period for detention without a warrant in expulsion cases?

	Q1. Do you agree that the period of initial detention without a warrant of commitment prior to expulsion from New Zealand should be increased to a maximum of 96 hours (four days)?


	No.

Comment: This could constitute arbitrary detention in terms of s.22 of NZBoRA, or contravene s.23(1) NZBoRA (the right to consult a lawyer and be treated with humanity and dignity.)  
Extended comments below.

	12.2 What is an appropriate review period for warrants of commitment?

	Q1. Do you agree that the review period for warrants of commitment for detention should be increased from every seven days to no more than every 28 days?


	No.

Comment: This process is open to abuse via an ethos of ‘rubber-stamping’, which may impact on the right not to be arbitrarily detained.  

(Extended comments below)

	12.3 Is it ever necessary to detain a person for longer than three months while arranging their expulsion from New Zealand?

	Q1. Should a third exception to the maximum three-month period of detention be introduced to allow detention for up to six months, where administrative delays outside the control of the Department of Labour occurred that prevented earlier removal?


	No.

Comment: This is open to abuse, and could amount to arbitrary detention. 

(Extended comments below)

	12.4 Should warrants of commitment require weekly renewal if a person is serving a prison sentence?

	Q1. Should the court be able to waive the requirement to renew a warrant of commitment to detain a person who: 1. has been refused entry to New Zealand, and 2. is serving a prison sentence for criminal behaviour?


	No.

(Extended comments below)

	12.5 Should detention be available for immigration purposes at the border and onshore?

	Q1. Should the gap in the current Immigration Act be closed to enable high-risk refugee status claimants to be detained, regardless of when the claim is made?
	No.

Comment: Definitions of ‘high risk’ asylum seekers within the discussion paper includes those detainable on counts of identity fraud because of use of false documents, which contravenes the 1951 Geneva Convention right of refugees to not be punished for traveling on false documents.  The purpose of this proposal is to use of detention as a deterrent to asylum-claims from within communities, amounts to punishment of asylum-seekers, which is also unlawful under the Convention.  

(Extended comments below)

	12.6 Should the Immigration Act give practical support to the Chief Executive's current power to designate a place of immigration detention?



	Q1. Should the Immigration Act give effect to the Chief Executive of the Department of Labour's power to designate a place of immigration detention by enabling designated immigration officers to undertake secure detention?


	No.

(Extended comments below)


Extended comments:

12.1, 12.2, 12.3 and 12.4

This submission opposes the extension of maximum periods of detention for refugee claimants and those liable for expulsion in proposals, as this could constitute arbitrary detention in terms of s.22 of NZBoRA, or contravene s.23(1) NZBoRA (the right to consult a lawyer and be treated with humanity and dignity.)  

In practice: Automatic extensions of immigration detention also incentivises slower work cycles and a lack of attention to the human rights of prisoners serving sentences.  An example of this is the lengthening of the time required to decide asylum claims of detained asylum seekers, from three days in 2002 to several months currently, despite drastic reduction in Refugee Status Officer caseload.  

12.5 Q1.  Refugee Convention detention provision (Art. 31(2)), notes that detention should only be used out of necessity, and this submission opposes the extension of the power to detain those who have sought asylum after passing through New Zealand border control and entering the community.  The discussion paper makes no provision or explanation of how such asylum-seekers will be removed from their communities and into detention, and in fact admits that the proposal is meant to act as a deterrent to potential asylum-seekers whether in the community or offshore [918].  Using detention as a deterrent does not fall within the meaning of Article 31(2) of the Refugee Convention, and amounts to punishment of asylum seekers, which is unlawful.  

Also, the argument that the law will encourage asylum-seekers to reveal their identities at the border and claim asylum there rather than later, is also misconceived.  Firstly, they are highly likely to be detained anyway under the present policy, simply for traveling on false documents even if they declare as much on the border while seeking asylum.  Secondly, it is extraordinarily misconceived and symptomatic of a wildly cynical and unrealistic attitude to asylum-seekers to assume that all asylum-seekers have a strong knowledge of the vagaries of New Zealand refugee detention policy upon their arrival at the border. 

12.6 Q1. 

This submission opposes the extension of powers to create new places of detention, as there is no guarantee that the ‘limited’ and ‘temporary’ nature of such places of detention as envisaged in the policy process, would remain so in practice, or that there will be any safeguards against abuse of the power. The discussion paper makes no mention of establishing oversight and complaint mechanisms for immigration detention. The very act of the officials saying during consultation that “the picture in my mind is of someone sitting in a comfortable room for a few hours” is an example of a markedly absurd and naïve form of wishful thinking.

In practice: Given the low demand for such detention, it is unlikely that immigration officials will be full-time specialists - which will mean problems in ensuring that prisoners are treated properly, particularly in the event of violence.  

	SECTION 13 - THE ROLE OF THIRD PARTIES

	13.1 When should a person's immigration status be known to third parties delivering a publicly-funded service?

	Q1.  Do you agree that there should be legislative authority to disclose immigration status information to third parties that need to know in order to determine eligibility for publicly-funded services?
	No.

Comment: The discussion paper has not provided any specific evidence about the level at which people ineligible for these services are illegally accessing them, and as such, breaking down the individual’s right to privacy as to their immigration status has not been adequately justified.  

	13.2 What legislative provisions are required to facilitate sponsor benefits and enforce their responsibilities?

	Q1. Should the legislation provide a stronger basis for sponsorship benefits and responsibilities as outlined?
	

	Q2 Should there be specific immigration consequences for failing to meet sponsor obligations as outlined?
	

	13.3 What legislative provisions are required to facilitate employer benefits and enforce their responsibilities?

	Q1. Should immigration legislation provide a stronger basis for employer responsibilities?
	

	Q2. Should employers be legally obliged to positively check that a prospective employee is entitled to work for that employer?
	No. 

Comment: This process would undoubtedly be applied selectively in workplaces, provide a flashpoint for race discrimination, and would create a further disincentive for skilled migrants to come to New Zealand.

	Q3. Should the current 'reasonable excuse' of having sighted a tax code declaration be removed as a strict liability offence for employers, who would be required to positively check a prospective employee's entitlement to work in New Zealand?
	

	Q4. How could legislation support the obligation on employers to not to employ unlawful workers?
	


	SECTION 14 - NEW ZEALAND'S ROLE AS AN INTERNATIONAL CITIZEN

	14.1 Which of New Zealand's immigration-related international obligations should be incorporated into immigration legislation?

	Q1. Should New Zealand's international commitments to protect persons facing torture; arbitrary deprivation of life; or cruel, inhuman or degrading treatment or punishment be set out in immigration legislation?
	Yes.

 

	14.2 How should refugee/protection status be determined?

14.2.1 What legislation provisions are required for broader protection status determination?

	Q1. Should Refugee, Convention Against Torture, and articles 6 and 7 of the ICCPR claims be assessed in a single procedure with a single right of appeal?
	 

	14.2.2 What legislation provisions are required for refugee status determination?

	Q1. Should immigration legislation recognise refugees selected offshore?
	Yes.

	14.2.3 What legislation provisions are required to allow robust identity and credibility verification?

	Q1. Do you agree that the powers of protection status decision-makers and related offence and penalty provisions should be strengthened as outlined?
	No.

Comment:  The Review proposes making it an offence to provide false documents to verify identity.  This practise has been criticised by the UNCHR, which has noted that presumption of identity should be subject to appropriate procedures.

	14.2.4 What legislative provisions are required to appropriately limit subsequent claims?

	Should subsequent claims be explicitly allowed on the basis of a change in personal circumstances either in the home country or elsewhere?
	Yes.

Comment: The present situation of only allowing a subsequent claim when country of origin circumstances change, and not personal circumstances, contravenes New Zealand’s commitment to the Refugee Convention.

	14.2.5 Are legislative provisions required to expedite determination in some cases?

	Do you agree that there is no need for legislative change to deal with manifestly unfounded claims, persons coming from or via 'safe-countries' or mass arrivals?
	Yes.

	14.3 What provisions are required for the expulsion of protected persons?

	Do you agree that specific provisions and procedures should be set out in legislation to clarify when refugees or persons in need of international protection may be expelled?
	

	14.4 Should New Zealand become party to the 1954 Convention Relating to the Status of Stateless Persons?

	Should New Zealand become party to the 1954 Stateless Persons Convention?
	Yes.


